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loaned the firm this amount on two notes of $5,000 each. In this action for 
damages for breach of contract to indorse the notes, held, that the cablegram 
was not alone sufficient memorandum within the Statute of Frauds to bind 
the sender as an indorser of the notes. Greenwich Bank of City of Neiv York 
v. Oppenheim (1909), 118 N. Y. Supp. 297. 

As a general rule a verbal agreement by one person to make or indorse a 
promissory note given in payment of the debt of another or to execute it as 
his surety is as clearly a collateral promise as a direct promise to pay such debt 
and is within the Statute of Frauds. (20 Cyc. 166) The important question 
was, did the cablegram constitute a sufficient note or memorandum to satisfy 
the policy and letter of the statute. That a cablegram will furnish a suffi- 
cient note or memorandum, provided it embraces the essentials of the contract, 
there is no dispute. See Mechem, Sales, §429. Houghton, J., in a separate 
opinion concurred in the judgment of the majority, but did not concur in the 
proposition that if plaintiff had proved the letter was sent with its knowledge 
there would have been no binding contract, but on the contrary held it would 
have been an acceptance to the extent of $10,000. In Palmer v. Marquette & 
Pacific Rolling Mill Co., 32 Mich. 274, CoolEy, J., says : "It is manifest that 
on some such matters which are of the very essence of the contract, the 
telegram settles nothing." The principal case is supported by Hazard v. Day, 
14 (Allen) 487; Palmer v. Marquette & Pacific Rolling Mill Co., supra, Little 
v. Dougherty, 1 1 Colo. 103, 17 Pac. 292 ; Breckenridge v. Crocker, 78 Cal. 529 ; 
but Godwin v. Francis, L. R. 5 C. P. 295; Gaines v. McAdam, 79 111. App. 201, 
would seem to modify somewhat the doctrine of these decisions. 

Real Property — Standing Timber — Sale and Delivery. — In 1902 plaintiff 
bought certain standing timber, paying for the same and impressing thereon 
his brand, but leaving the same standing. The contract of sale was an oral 
one. In 1903" the legislature of Virginia passed a law prescribing the method 
of registering brands used on standing timber and also provided that the 
same should apply to all timber then branded. Plaintiff registered his brand 
in 1904. The trees were again sold and the second purchaser cut them and 
converted them to his own use. Plaintiff, the original purchaser, now sues in 
trover for damages. Held, he can recover. Hurley v. Hurley (1909), — Va. 
— , 65 S. E. 472. 

Growing trees are a part of the land and a sale of them must be in writing 
under the Statute of Frauds. Fluharty v. Mills, 49 W. Va. 446, 38 S. E. 521 ; 
Stuart v. Pennis, 91 Va. 688. A parol sale of growing timber to be cut and 
removed is void under the Statute of Frauds. Walton v. Lowrey, 74 Miss. 
484, 21 South. 243. The basis of the decision in the principal case is Subsec. 
6, of Section 1906c, Va. Code, 1904, providing that "the placing of such brand 
or trademark on a log, tree, or pther marketable timber shall be deemed and 
held to be a change of ownership and possession," and the further provision 
is made in Subsec. 2 of the same section, that when a brand heretofore used 
has been adopted, the law shall apply to trees and timber "heretofore marked." 
The defendant contends that the act cannot thus be given a retroactive effect 
as it would impair the obligation of contract. Retrospective force will never 
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be given a law unless the intention of the legislature to give it such effect is 
clearly manifest. City of Colorado Springs v. Neville, — Colo. — , 93 Pac. 
1096. While the principal case is correctly decided under the Virginia law 
the rule is so unusual as to make the case an interesting one, as creating a 

condition impossible at common law. 

Sales — Conditional Sale — Destruction oe Property. — Defendant pur- 
chased of plaintiff a cash register for $580, $50 to be paid on delivery and the 
remainder in ten monthly installments. Upon default in payment of any 
installment the full amount should at once become due, and the sum paid 
should be retained by the plaintiff as rental. Title to the property was to 
remain in the plaintiff until payment in full. After delivery and payment of 
the $50, but before the first installment was due, the register was destroyed 
by fire, without the fault of either party. Held, defendant was liable for the 
purchase price. National Cash Register Co. v. South Bay Club House Assn. 
(1909), 118 N. Y. Supp. 1044. 

The court states as a general rule that the party retaining title must suffer 
the loss, but construes the contract as varying this rule. This construction 
turns upon the question of consideration : If it is the sale and transfer on 
receipt of full price, the defense of failure of consideration is good, as per- 
formance is impossible; if it is merely the transfer of title, then the plaintiff 
has fully performed and the consideration has not failed. The former con- 
struction is adopted where the buyer is regarded as a bailee, Herring v. Hop- 
pock, 15 N. Y. 409, or where some further act of the vendor is necessary to 
complete the transaction, Swallow v. Emery, m Mass. 355; Arthur & Co. v. 
Blackman, 63 Fed. 536. That the consideration has not failed is the view 
adopted by the court, and is the one in conformity with the provisions of the 
Sales Act, §22(a), and with the weight of authority. Chicago Ry. etc. Co. 
v. Merchants' Bank, 136 U. S. 268, 283, 34 L. ed. 349; White v. Solomon, 164 
Mass. 516, 42 N. E. 104, 30 L. R. A. 537; American Soda Fountain Co. v. 
Vaughn, 69 N. J. L. 582, 55 Atl. 54; Tufts v. Griffin, 107 N. C. 47, 12 S. E. 68, 
10 L. R. A. 526, 22 Am. St. Rep. 863. The decisions on this point are in con- 
flict (Williston, Sales, §§303, 304) but the better opinion is with the court. 
Similar cases holding contra, are : Blue v. American Soda Fountain Co., 146 
Ala. 682, 40 South. 218, 150 Ala. 165, 43 South, 709; Mountain City Mill Co. 
v. Butler, log Ga. 469, 34 S. E. 565; Cobb v. Tufts (Tex. Civ. App.), 2 Willson 



Sales — Construction of Contract — Anticipatory Breach. — On April 17, 
1905, the defendant wrote plaintiff that he would like to sell 200 or 300 B/c 
good cotton, stating the cotton graded Atlanta 3's. On April 25, 1905, defend- 
ant wrote plaintiff a postal card offering 200 B/c good cotton, all in fine 
condition; and on the following day sent a telegram requesting a bid on 200 
bales of good cotton. The plaintiff made a bid, which was accepted, but when 
delivery was demanded, defendant asked to be relieved of the contract. This 
the plaintiff refused to do. Held, defendant was liable on a contract graded 



